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4. Beyond a reasonable doubt

5. Reasonable suspicion
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Criticizing the Iranian Criminal Legislator’s Attitude Concerning
how Criminal Conduct is Supposed to be Attributed to Legal Entities

Amin Nikoomanzari*
Dr. Farid Mohseni®®?

Received: 2015/8/27 Accepted: 2017/12/27

Regarding the criminal liability “legal persons” in the Iranian criminal legal
system, there have been some changes according to the social, political,
economic and cultural realities, which have turned legislators’ attention and
thoughts to criminalization of legal entities’ conduct. Traditionally, crimes
consist of three elements: legal, psychological and material that are essential to
be realized and proved for the criminal liability of legal persons. The current
study states the fact that the crimes committed by these persons in the Iranian
criminal justice system are totally dependent on the deeds of their managers and
administrators. Hence, the crimes committed by legal entities can be considered
as a function of criminal behavior of real persons.

Key words: Legal persons, Legal representative, Elements of the crimes,
Criminal conduct, Islamic penalty.

1. Ph.D Student of criminal law and criminology, Shahid Beheshti University.
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The Requirements of a Protective Criminalization for Street
Children

Dr. Rahim Nobahar'®
Fatemeh Saffari®

Received: 2016/8/13 Accepted: 2018/1/8

Street children are among the vulnerable social groups and exposed in danger of
different types of abuses. They need a variety of protections including legal
support. Criminalization of some behaviors in the framework of the standards
and principles of criminalization is one aspect of this legal protection. For this
protection to happen, it is necessary first to realize the more harmful behaviors
against street children. The criminalization, however, is not sufficient in itself,
and quality of criminalization is more important than the criminalization. This
article supports criminalization of some more important examples of
misbehaviors with street children like bad guardianship, economic exploitation,
sexual abuse, human trafficking and threatening them to avoid complaint
against these mistreatments. The article also discusses some qualifications of
criminalization in this field like recognition of public aspect of crimes against
street children and outlining a system of proof in which all benefits and interests
of the street children are secured.

Key words: Street children, Criminalization, Interest of street children,
Victimization, Criminal protection.

1. Associate Professor, Faculty of Law, Shahid Beheshti University
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An Analysis of the Interference of Qisas in Organ with Qisas in
Person (Subject of Articles 296-299 of 2013 IPC)
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By virtue of the Articles 296-299 of IPC, if the perpetrator commits several
crimes to the organs of a person by one or more than one strikes, the latter shall
be subject to gisas in person or gisas in person plus gisas in organ and in some
cases the latter shall be subject to payment of full Diyah. However, there are
other punishments provided under figh as well, which are sometimes more
consistent with principles of penal law and the provisions of the Qur’anic
Verses, Hadiths and usual Amaliyah. Now the question is if the said items are
consistent the propositions of the Islamic figh. Given the necessity of
consistence of the penal laws with Shariah, Seeking to legitimize the rules of
penal code, this paper aimed to amend the above mentioned articles of law and
proved that except for the ambiguity involved in the Article 298, this article and
the Article 297 are not inconsistent with the credible figh authorities. However,
the generality of the Article 296 and the provisions of Article are not defendable
and must be amended on the basis of the strength of most of the evidence
provided by the opponents.

Key words: Non-interference, Qisas in organ, Qisas in person, Several strikes,
Multiple crimes.
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It has only passed a few centuries since the emergence of prosecutor’s office as
the institution to prosecute crimes. This French institution with medieval roots
was incrementally developed and evolved like many other institutions. During
human history and in different countries, irrespective of their prosecutor’s office
system, the prevailing way to choose the prosecutor was selection. The way to
choose the prosecutor is important due to his paramount authorities and
influence. Such high importance in judicial system convinced US legal system
to use a unique way to choose the prosecution officials: elections. USA is the
only nation in the world in which voters elect the prosecutor. Question: how
such position is formed while there is no similar position like it in the world?
The present paper initially investigates historic grounds and political contexts to
expound the evolution of prosecutor’s position in the USA from a general
prosecution position, to a local official and then to a public local prosecution
authority. Then by considering the same historic trend, it introduces such aims
as securing the independence of prosecutor’s office authorities, prosecutor’s
more responsiveness to local jurisdiction and more supervision by people over
government as the basics of such institution.

Key words: Prosecutor’s office, Prosecutor, Judicial independence, Judicial
responsibility, General prosecution.
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A Comparative Study of the Vehicle Search in the Criminal
Procedures of Iran and the U.S.A
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Supporting the right of privacy is one of the functions of criminal procedure.
One of the aspects of this right is vehicle search.American legal system has not
extended full protection to the automobiles.The rational for decreased protection
is twofold. First, due to the mobile nature of automobiles, evidence can be
disappeared or destroyed quickly.Second, automobiles are used on the public
roads where their occupants are visible to the public. A vehicle may be searched
if a police has reasonable suspicion. The vehicle search at serious crimes or
exigent circumstances is possible without a warrant under legal conditions.The
fundamental criteria according to Iranian criminal procedure to search are based
on crimes that are divided in to two types: obvious and non-obvious. Only in
obvious crimes without any warrant the search has been permitted. On the other
hand,considerable and accurate rules to search passengers’ vehicle and scope of
the search of the vehicle in the Iranian criminal procedure has not been
predicted, therefore,this action will invade the persons’ rights. Obtaining a
search warrant is a fundamental principle. At this article we are going to study
the allowable search situation and rules governing the serach and inspection.

Key words: Observation of the right to privacy, Search and inspection,
Criminal procedure, Vehicle.
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The defense before a decisive future assault is “preventive defense” that The
Iranian legislator and Fegh have not explicitly predicted . Each defense is
accompanied by an assault. In preventive defense, assault should be foreseeable
and illegal; and the defender has a determined belief in a future assault and that
the defense is proportional in respect to that assault. There are two types of
preventive defense: Offensive and defensive; inaddition to the above mentioned
characteristics, each type has its specific features. Repetitive past assaults and
inefficiency of reference to the legal authorities by the defender are two specific
features of offensive preventive defense; and the specific features of defensive
preventive defense are impossibility of resort to police forces and
conventionality of defense. So if the defender resorts to preventive defense in
order to keep belongings in dangerous and unconventional situation that the
necessity in manner of defence requires it, the defender is not guarantor for the
damage to aggressor even if in return of an undervalued property, the aggressor
dies.

Key words: Defense, Preventive, Offensive, Defensive, Property.
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Omission in the Law of France, Switzerland and lran

Dr. Mahmood Roholamini'®
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Some lawyers believe that crimes, based on the way they are perpetrated, are
categorized into crimes through action, omission, and Commission by Omission
. It seems that the terms “Commission by Omission ” is a translation of the
French terms “commission par omission” used in French and Swiss law. The
terms deal with whether or not crimes such as murder, which are usually
committed through positive material action, can be perpetrated through
omission. The terms “Commission by Omission ” do not seem to be an
accurate translation of the terms “commission par omission”; the terms should
be correctly translated into “commission of actual crimes by omission”. In
French criminal law, like in Iranian criminal law, the possibility of commission
of actual crimes by omission is limited to the cases stipulated in the law, but in
Swiss law such crimes are generally possible.

Key words: Commission, Omission, Formal offense, Offense of result, Material
element.
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Prisoners’ deprivation of their fundamental rights during the execution of
punishment eliminates punishment rehabilitation functions. Stablishing an
educational environment, satisfaction with the authorities and educational
facilities in prisons are among important activities in prisoners’ rehabilitation,
which provide access to educational training. The present study was conducted
by distributing a questionnaire among 239 people in the central prisons of
Isfahan and Kashan in order to scrutinize the function of implementation of this
right and evaluate the function of prison in accessing to desired educational
environment and the prisoners’ satisfaction with authorities. The study was
based on objective, descriptive-analytical and it was a survey approach. The
obtained results indicated that by increasing satisfaction with educational
facilities, the level of satisfaction with the performance of cultural authorities
increased. Furthermore, by conducting educational programs, the tendency to
commit crime is reduced. Examining the relationship between the above-
mentioned variables can predict the appropriate planning for improving the
performance of prisons in the area of rehabilitation of criminals.

Key words: Rehabilitation functions, Right of education, Rehabilitation and
rectification, Crime prevention, Prisons organization.
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Legislation and Legality -- A Critical Study of Afghan Criminal Law
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Criminal law literature in the Persian language pays little attention to the nature and
classification of the subordinate rules derived from, or to the implications of the
principle of legality; and legislators of Persian speaking countries also feel less
committed to these rules or implications of this principle. This article sheds light on
the following aspects: firstly, it recognizes the nature and categorization of these
implications with the help of comparative analyses with other selected legal systems,
and secondly, it evaluates the commitment of the legislator, in the case of
Afghanistan, to these implications. We will see that although the principle of legality
is guaranteed in the best possible way in the Afghan Constitution, the legislation of
this country in recent decades does not properly reflect the implications of this
principle: several provisions do not respect the consequences of the principle in
“defining” criminal behaviours and/or in “specifying” the relevant punishments, in
the form of written, explicit, unequivocal laws, drafted in accordance with
jurisprudential and literary standards. On the contrary, by violating the implications of
the principle of legality, they have paved the way to violating human rights and
freedoms, to be left abondened and inapplicable, or to cause deviations and faults in
legal practice. After recognizing the implications of the principle and reminding the
Afghan legislator of his constitutional obligation to respect them, this article
categorizes a vast variety of numerous violations of the above obligation in different
Afghan laws and provides suggestions on how to amend the laws in a way that they
comply with the implications of the principle of legality and Afghan Constitution.

Key words: Principle of Legality of Crime and Punishment, Implications, Quality of
Law, “Blank Check™ Crimes, Unspecified Punishments, Afghanistan, Iran,
Hanafi Jurisprudence.
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The municipal courts, based on the whole forms of jurisdictional principles
(territorial, nationality, universal jurisdiction etc.) have the authority to
investigate the aggression crime. Of course, the nature of this offence is
different from the other core international crimes in International contexts like
(war crime, genocide and crimes against humanity) and the conventional crime
in International contexts like (terrorism, smuggling of narcotics etc.) since the
condition of investigating the aggression offence is the proving aggression
which is in the competency of the Security Council of the United Nation.
Attempt is made here to discuss, the above mentioned issues and the processes
involved. The conclusion will be the promotion of the fact that the recent
advances in International Criminal Law paves the ground, for the municipal
courts to investigate other crimes in addition to aggression.

Key words: Aggression, International Crime, Municipal Courts, Universal
Jurisdiction, International Criminal Law.
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