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It is commonly assumed that the role of the State is to protect citizens from criminals. The problem,
however, arises when the State itself abuses its power and violates the fundamental rights and
freedoms of its own citizens. The notion of “state crime” is intended to make theoretical reflection on
this very issue possible. Under Iranian law, based on the statutory text, the State may be convicted and
held criminally liable in non-sovereign activities. Nevertheless, this article demonstrates that, even
beyond this, a textualist interpretation of the existing statutes allows one to argue—at the level of
substantive criminal law—for the possibility of convicting the State for crimes committed in the
exercise of sovereign authority as well. However, in such cases, due to the principle of legality, no
ta‘zir may be imposed on the State or the relevant public bodies. A criminal court, by holding the
State accountable even in matters of sovereignty, may—on behalf of the political community—
formally censure the State for committing criminal conduct against its citizens and symbolically stand
against it.

State crime, criminal liability of the state, criminal law without punishment, sovereign
matters.
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1. Introduction

Among domestic legal systems, the criminal liability of the State remains a matter of debate. Much of
this controversy relates to the broader dispute over the criminal liability of legal persons.
Nevertheless, independent of the philosophical disagreements, many legal systems—albeit on the
basis of different theoretical foundations—have accepted the criminal liability of legal persons. In this
sense, room is created for recognizing the criminal liability of the State, given that states constitute a
type of legal person. The Iranian legal system likewise recognizes the criminal liability of legal
persons in general and, under certain conditions, the criminal liability of the State in particular. It is
clearly understood from Article 20 of the Islamic Penal Code (IPC) that where state legal persons or
non-governmental public bodies commit an offense in the course of the exercise of sovereign
authority, the punishments set out in Article 20 cannot be applied to them. Conversely, where such
entities commit an offense outside the realm of sovereign functions, they are punishable under Article
20.

Article 20 of the IPC and its note have reinforced the widespread belief within the Iranian legal
community that the legislature does not recognize criminal liability for public legal persons in matters
involving sovereign authority. The present article challenges this prevailing assumption and seeks to
defamiliarize it. The central claim is that, under Iranian law, the State and public legal persons may
bear criminal liability even in cases involving sovereign functions.

2. Methodology

This article employs a primarily descriptive-analytical method, and the data have been collected
through library research. In addition, certain sections of the article engage in systematic normative
analysis. In interpreting Article 20 of the IPC and the relevant provisions, a textualist (or literalist)
method of interpretation has been adopted.

3. Results and Discussion

The main finding of this study is that, based on a textualist reading of the existing statutes, one can
develop a comprehensive substantive theory of the criminal liability of the State within the domain of
sovereign functions under Iranian law. To support this claim, it suffices to consider Article 143 of the
IPC alongside the note to Article 20. Article 143 recognizes the criminal liability of legal persons in
broad terms, and its generality encompasses public legal persons as well. Accordingly, the provision,
without carving out exceptions, establishes criminal liability for all legal persons. However, the note
to Article 20 states that in matters involving sovereign functions, ta‘Zir punishments may not be
imposed on the State. From the juxtaposition of these two provisions the following conclusion
emerges: although the State is criminally liable when it commits an offense, ta‘zir punishments cannot
be imposed on it in sovereign matters. The recognition of criminal liability without the possibility of
imposing punishment has parallels in certain other legal systems—such as Belgium.

The most immediate objection to this interpretation is predictable: how can one speak of criminal
liability without punishment? Is it not the case that without punishment there can be no criminal
responsibility? Drawing on several major theoretical approaches, the article shows that criminal law
without punishment is conceptually possible. If the essence of a criminal conviction lies not in
punishment but in formal censure, then it becomes intelligible to speak of “conviction without
punishment” in certain instances. The tradition of Shi‘i criminal jurisprudence also contains
conceptual resources that allow one to contemplate “offense without punishment,” at least in the
conventional sense; the complex notion of ta‘zir is a notable example. Thus, crime does not possess
an intrinsic or necessary bond with punishment. Even in cases involving sovereign functions, if the
State commits an offense, the judge must declare the commission of the offense, even though—under
the principle of legality—he or she may not impose a ta‘zir punishment on the convicted State. In
doing so, the judge, on behalf of the political community, formally censures the State for its criminal
conduct. This formal, collective censure constitutes a significant dimension of criminal law.

4. Conclusions

This study yields the following propositions:

As clearly understood from the IPC, the State, governmental institutions, and non-governmental
public bodies bear criminal liability and are subject to ta‘zir punishment when they commit an offense
outside the sphere of sovereign functions.
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If the State, governmental institutions, or non-governmental public bodies commit an offense in
matters involving sovereign functions, they must, pursuant to Article 143, be convicted for having
committed the offense, although under the note to Article 20, ta‘Zir punishment cannot be imposed on
them.

The foundation of criminal law is not punishment but the formal, collective censure of offenders.
Accordingly, crime can be conceptualized independently of punishment. The conviction of the State
for committing an offense signifies that the political community, through the judicial ruling,
recognizes and reproaches the State as a wrongdoer in the given case.

Whether in sovereign or non-sovereign matters, under a proper interpretation, it is in principle
possible to convict the State, governmental institutions, and non-governmental public bodies to the
payment of diyah and compensation for damages resulting from the offense, provided that causation
between the conduct of the State and the harm is established.
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