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Critiquing the institutional approach that views punishment merely as a legal-juridical mechanism,
this study redefines punishment as a painful, imposed lived experience. Utilizing a conceptual-
analytical method grounded in phenomenological and normative analysis, the research examines the
nexus between suffering and punishment and its implications for criminal justice. By challenging
objectivist and institutional theories, the findings demonstrate that suffering constitutes the
substantive core of punishment; without the subject’s personal experience, punishment is reduced to a
formal abstraction. The distinction between institutional severity and actual severity reveals that the
formal equality of judicial sentences does not equate to parity in the experience of suffering.
Consequently, the study concludes that criminal justice necessitates an experience-oriented approach,
the individualization of sanctions, and the systematic reduction of unnecessary suffering to achieve
genuine equity.
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1. Introduction

This article critically examines the institutional theory of punishment, which conceives punishment
primarily as a legal-regulatory mechanism defined by statutes, courts, and formal procedures. While
institutional theories emphasize legality, proportionality, and procedural fairness, they tend to reduce
punishment to an abstract juridical construct detached from the lived reality of the person upon whom
it is imposed. The central question of this study concerns the ontological and normative relationship
between punishment and suffering: Is suffering merely incidental to punishment, or does it constitute
its essential core? The article argues that suffering is not an accidental byproduct but the experiential
and normative essence of punishment. Without the lived experience of imposed hardship, punishment
collapses into a formal, “paper-based” abstraction lacking existential and moral substance. By
distinguishing between punishment as an institutional response and punishment as an imposed lived
experience, the paper reframes criminal justice around the experiential condition of the offender as the
primary locus of penal meaning. This shift generates profound implications for equality,
proportionality, legitimacy, and the very concept of penal severity.

2. Methodology

The study adopts an analytical-conceptual methodology supplemented by phenomenological and
normative analysis. The inquiry unfolds across three interconnected yet analytically distinct levels:
conceptual, phenomenological, and normative. At the conceptual level, the paper distinguishes
punishment as a legal institution from punishment as a lived experience, clarifying the ontological
difference between institutional structures (laws, courts, prisons) and the experiential reality of the
targeted subject. At the phenomenological level, the study investigates how punishment appears in the
consciousness and embodied existence of the offender, emphasizing suffering as a condition for
punishment’s experiential manifestation. At the normative level, the paper evaluates criminal justice
standards in light of experiential equality rather than merely formal or procedural equality. The
analysis also critically engages objectivist and institutional theories of punishment, including
retributive, deterrent, communicative, and reformative accounts, arguing that even where these
theories acknowledge hardship, they fail to center the lived experience of suffering as constitutive of
punishment itself. Logical reconstruction is employed to demonstrate that every realized punishment
necessarily entails at least one subject who experiences imposed hardship. Additionally,
interdisciplinary references—drawing from philosophy of law, phenomenology, moral theory, and
empirical psychology—support the development of an experience-centered penal framework.

3. Results and Discussion

The findings establish four central claims. First, suffering constitutes the ontological core of
punishment. Institutions, statutes, and formal judgments are merely instrumental mechanisms; they do
not themselves constitute punishment. Punishment becomes real only when it produces a lived
experience of hardship—whether physical pain, psychological distress, social isolation, humiliation,
existential anxiety, or significant deprivation. Without a threshold of experienced suffering, a state
response cannot meaningfully be classified as punishment but rather as an administrative or symbolic
act. Second, the article identifies a critical gap between institutional severity and actual severity.
Institutional severity refers to measurable legal indicators such as length of imprisonment, monetary
fines, or statutory categories. These indicators enable procedural consistency and administrative
predictability. However, they fail to capture what the paper terms ‘“actual severity”: the
multidimensional intensity of suffering experienced by the individual. Actual severity includes (1)
intensity of lived distress, (2) scope of deprivation across life domains, (3) existential-psychological
burden affecting identity and dignity, and (4) long-term disruption to life trajectory. Because
individuals differ in psychological resilience, social position, economic stability, and relational
embeddedness, identical institutional punishments frequently generate radically unequal experiential
outcomes. Thus, formal equality of sentences does not guarantee approximate equality in experienced
suffering. Third, the study presents a target-centered (offender-centered) critique of institutional
theory. Institutional approaches evaluate justice primarily through procedural regularity and
proportional sentencing rules. However, if punishment is defined experientially, justice must be
assessed by examining the actual effects on the person subjected to it. Comparative injustice arises
when two individuals receive identical sentences but endure significantly unequal levels of suffering
due to contextual differences. From an experiential perspective, this constitutes a substantive injustice,
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even if formal legal equality has been maintained. Fourth, the article develops a new theoretical
model: punishment as an intentionally imposed lived experience of suffering directed at a specific
embodied subject in response to a normative violation. This model rests on four principles: (1)
personal target principle—punishment is real only insofar as it affects a concrete individual; (2)
experiential centrality—Ilived experience defines the essence of punishment; (3) suffering as
constitutive element—a minimal threshold of hardship is necessary for penal identity; and (4)
instrumental status of institutions—Ilegal structures are tools for producing penal experience, not the
essence of punishment itself.

The discussion further explores operational implications. If justice requires approximate equality in
suffering rather than identical institutional measures, penal systems must incorporate interdisciplinary
assessment tools capable of evaluating experiential impact. Psychological, social, and existential
dimensions must inform sentencing, implementation, and review processes. This does not eliminate
the need for standardization but requires a recalibration in which institutional metrics function as
proxies rather than definitive measures of severity.

4. Conclusions

The article concludes that criminal justice cannot remain confined to institutional formalism if it seeks
moral legitimacy. Punishment derives its ontological reality and normative meaning from the lived
suffering of the person targeted. Consequently, justice demands a transition from institutional severity
to experiential severity as the central evaluative criterion. Formal equality of sentences is insufficient;
what matters is approximate equality in the distribution of lived hardship. An experience-centered
theory of punishment reorients penal philosophy and policy in several ways. It mandates deeper
individualization of sentencing, systematic evaluation of actual penal impact, reduction of
unnecessary suffering, and heightened moral accountability for the real effects of punishment. It also
opens conceptual space for alternative models-such as restorative or rehabilitative approaches-that
may achieve normative objectives with less destructive experiential consequences. Ultimately, the
legitimacy of punishment depends not on the elegance of institutional design but on the ethical
quality, proportionality, and humanity of the suffering it intentionally imposes. By placing lived
experience at the center of penal analysis, the study proposes a reconstruction of criminal justice
grounded in existential reality rather than juridical abstraction.
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