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In principle, preliminary investigations and judicial orders in this regard are written, which have
various foundations such as the transparency of the order, the clarity of the duty of the bailiff, and the
ability to rely on the issuer of the order. However, Article 34 of the Criminal Procedure Code has
prescribed the issuance of an oral order by the judicial authority to bailiffs in specific cases and
circumstances and as an exception. Considering that the above-mentioned article allows the issuance
of verbal orders only in urgent and necessary cases, the present article tries to find the answer to the
guestion of what is the scope, conditions and manner of documenting this order in a descriptive-
analytical way and by using library tools. What are the problems and challenges faced by the issuing
authority and the executing officer and what are the solutions for them. Although the minimal use and
within the scope of the conditions and cases stipulated in Article 34, especially the adverb "necessity",
can practically remove some problems from the criminal justice system activists, but the maximum
use, regardless of the principle of the order being written, brings many problems and challenges. He
mentioned that violating the citizenship rights of the defendants is one of them.
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1. Introduction

The legislator has accepted and clarified the issuance of an order orally in the Criminal Procedure
Code of 1392 by providing Article 34. Dedicating only one article to the important issue of issuing an
order orally can lead to many challenges and difficulties in practice; the fact that the order is obtained
by telephone and the problem of the bailiff misunderstanding the content of the issued order, carrying
out oral orders and the subsequent denial of the issuing authority regarding the principle of the order
or its content, some possible collusion between the bailiff and the judicial authority, the illegal
expansion of the scope and territory of using the institution of oral orders, etc. are among these
challenges and ambiguities. The present article aims to identify and provide solutions to the most
important challenges facing the use of oral orders and seeks to answer the main question: what are the
scope and criteria governing the issuance of oral orders by judicial authorities to bailiffs and the
solutions for documenting and proving the principle of issuing the order and its content?

2. Methodology

This research aims to answer the above question using a descriptive-analytical method and library
tools. In terms of research background, despite the passage of more than ten years since the enactment
of the Criminal Procedure Code in 2013, no independent research or study has been conducted so far.

3. Results and Discussion

Various foundations support the principle of judicial orders being in writing, and due to its various
and numerous effects, efforts should be made to comply with it. However, in Article 34 of the
Criminal Procedure Code, the legislator has for the first time foreseen the possibility of issuing an
order “oral” and has given it a legal form. Issuing an oral order stipulated in this article is considered
an exceptional matter that is possible in urgent and essential cases. Therefore, its scope cannot be
expanded and this legal provision can also be used in non-urgent and non-essential cases.

Each judicial authority of the prosecutor's office and the court has the right to issue an oral order,
although the urgency of issuing an order is usually greater in the prosecutor's office, that is, at the
stage of preliminary investigation, and judges at this stage are more exposed to issuing it. The subject
of an oral order is also not absolute and only includes supervisory measures of the judicial authority,
not their prescriptive measures. Thus, the prosecutor's orders to officers regarding non-visible crimes
that they discover (Article 44 of the Code of Criminal Procedure) can be oral, but the control of
telecommunications (Article 150) or the control of bank accounts of individuals (Article 151) cannot
be carried out by oral order.

4. Conclusions

In the current situation, the oral order faces numerous challenges and problems in becoming
an effective institution in the criminal process; obstacles such as the uncertainty of the issuing
authority, the scope of the subject matter of the order, the time of its use, the quality of the
notification of the order, and finally, the method of documenting the order. In this regard, one
of the most important challenges of the oral order is the method of documenting it, in such a
way that the current regulations have not provided a solution for it except for the final part of
Article 34, namely the preparation of the minutes at the end of the bailiff's actions. In
addition to the fact that this situation can pose a serious risk to the rights of citizens, it can
also turn the oral order into an abandoned institution in criminal proceedings due to the risks
it poses to the bailiff. Therefore, it is necessary to adopt measures similar to those used to
document orders in places such as hospitals, in the relationship between the judicial authority
and the bailiff in order to prevent possible abuses.
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