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Marital rape,from the perspectives of criminal law and criminology,is a multifaceted and complex
phenomenon that requires a simultaneous examination from jurisprudential(Fighi),legal,and social
viewpoints.From a social standpoint,women are often coerced into unwanted sexual acts within
maritalrelations without their free consent—a reality whose nature is in no way justifiable by the
marital bond.On the other hand,the jurisprudential doctrines of both Imamiyyah and Sunni criminal
jurisprudence regard maritalrape as aclear instance of inflicting harm(lza'aGhayr)and a
forbidden(Haram)act.Using a comparative and analytical approach,this study identifies the main
obstacles to criminalizing maritalrape in Iran as the lack of a specific criminal definition,traditional
interpretations,and the absence of appropriate criminal sanctions.Implementation challenges—such as
the difficulty of proving the offense,deep-rooted cultural barriers,and the lack of unified judicial
procedures—arealso among the limiting factors in confronting this phenomenon.The research
emphasizes the necessity of a fundamental revision in Iran's criminal policy,grounded in both
jurisprudential teachings and human rights principles.

Marital rape, consent, marital relations, sexual violence, criminalization


https://doi.org/10.22124/jol.2025.29646.2564
https://orcid.org/0000-0002-0185-7298
https://orcid.org/0000-0003-3335-9071

Criminal Law Research (vol. 17, No. 1, Spring & Summer2026(Serial33) /115

1. Introduction

Marital Rape, as a multifaceted phenomenon, warrants examination from legal, jurisprudential,
sociological, and criminological perspectives. While modern legal systems recognize it as a form of
sexual violence and have criminalized it, traditional jurisprudential interpretations in some Islamic
contexts construe marital relations as a husband's right and a wife's duty, presupposing her implied
consent. This divergence complicates criminal policy in jurisprudence-based legal systems such as
Iran. In Western jurisdictions, free and informed consent is the cornerstone of lawful sexual relations;
its absence, even within marriage, constitutes a crime, as codified in instruments such as the Sexual
Offences Act 2003 (UK) and Canada's 1983 reforms. By contrast, Iranian law lacks a clear statutory
definition or criminalization of marital rape, creating significant legal and judicial gaps.
Jurisprudentially, traditional Shi'a views emphasize tamkin khass (specific conjugal obedience) as a
contractual and religious duty, while contemporary scholars invoke principles such as 1a darar wa 1a
dirar (no harm and no reciprocal harm), ‘usr wa haraj (excessive hardship), and human dignity to
challenge coercion in marital relations. EXxisting scholarship—ranging from analyses of
unconventional marital relations to critiques of judicial practice—has contributed valuable insights
but has not comprehensively addressed the systemic challenges of criminalizing marital rape in Iran.
This study seeks to fill that gap by employing Shi‘a criminal jurisprudence and comparative legal
analysis to propose a framework for reforming Iran's criminal policy on sexual violence

within marriage.

2. Methodology

This article, employing a descriptive-analytical approach and a library-based methodology, seeks to
uphold the dignity of women against sexual violence within the institution of marriage, grounded in
jurisprudential and legal principles.

3. Results and Discussion

Marital Rape represents one of the most complex and multifaceted issues within global legal systems,
positioned at the intersection of criminal law, Islamic jurisprudential doctrines, criminal policy, and
socio-cultural norms. In numerous jurisdictions, this conduct has been criminalized based on the
principles of human dignity, the necessity of ongoing consent in marital relations, and the prohibition
of sexual violence. In contrast, within the Iranian legal system, marital rape remains non-criminalized
due to traditional interpretations of spousal obedience (tamkin khass), the absence of an independent
criminal definition, and persistent cultural and procedural challenges. Iranian law currently recognizes
rape only outside the context of marriage.

Jurisprudential analysis demonstrates that Islamic legal principles, including 1a darar wa la dirar (no
harm and no reciprocal harm), 13 haraj (no undue hardship), man‘ al-idha’ ‘an al-ghayr (prohibition of
harming others), and ‘usr wa haraj (hardship and difficulty), as well as relevant Quranic injunctions
and contemporary juristic opinions, provide substantial doctrinal support for protecting women from
marital rape. The principle of 1a darar wa 1a dirar establishes that no legal ruling should cause harm to
oneself or to others; thus, non-consensual sexual intercourse constitutes both harm and a violation of
human dignity. Similarly, 12 haraj dictates that religious obligations must not impose intolerable
hardship; coerced marital relations, which can result in severe psychological and physical
consequences, clearly contravene this principle. The doctrines of man* al-idha’ “an al-ghayr and ta“zir
(discretionary punitive measures) further provide a legal rationale for spousal protection and the
potential imposition of sanctions on the husband. Despite these doctrinal foundations, current legal,
judicial, and cultural obstacles in Iran limit the enforcement of criminal liability. Presently, these
principles primarily support civil and familial accountability—such as compensation (diyya),
safeguarding spousal rights, and preventing harm—rather than full criminal prosecution. The absence
of explicit statutory definitions of marital rape restricts legal recourse, yet jurisprudential and human
rights-based obligations can still offer civil and familial protections.

Social and cultural barriers further complicate enforcement. Deeply entrenched norms defining
marriage as a woman's duty and a man's right hinder the recognition of ongoing sexual consent.
Consequently, many women, even when experiencing sexual violence within marriage, refrain from
filing formal complaints. Comparative studies indicate that even in jurisdictions where marital rape is
criminalized, implementation challenges—such as evidentiary difficulties, social resistance, and
insufficient victim support—opersist. Experiences from France and Canada highlight that integrating
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criminal sanctions with supportive social and cultural interventions facilitates more effective
enforcement over time.

4. Conclusions

Legal reform to criminalize marital rape in Iran constitutes both a human rights imperative and a
strategic mechanism for reducing domestic violence and enhancing the psychological and social
security of women. Recommended measures include:

-Establishing a clear statutory definition of marital rape in the Islamic Penal Code, grounded in the
principle of ongoing sexual consent.

-Amending Article 1108 of the Civil Code so that wifely obedience is framed within the context of
mutual respect and ongoing consent, rather than an absolute obligation.

-Instituting comprehensive legal protections and public awareness initiatives to support victims.
Implementing these reforms will provide robust criminal a

nd civil protections for women, promote equitable family law, and strengthen marital relationships
based on mutual respect and consent. Contrary to traditional assumptions that criminalization
threatens family stability, comparative evidence indicates that jurisdictions with criminalized marital
rape have witnessed reductions in domestic violence alongside improvements in marital satisfaction
and relational quality. Accordingly, these reforms in Iran would not only enhance legal protections
but also fortify the family institution on principles of dignity, equality, and consent.
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