Criminal Law Research (vol. 16, No. 2, Serial 32, Fall(2025) Winter 2026) 1130

€ DOI: 10.22124/jol.2025.30661.2607

@

University of Guilan Iranian association of penal law

Research Article

Criminal law Research

A Biannual Journal
Vol . 16, No.2, Fall (2025) & Winter 2026(Serial 32)

Abuse of the Criminal Process (A Comparative Study of Iranian Law and the Judicial
Practice of the European Court of Human Rights)

1. Rajab Goldoust Jouybari,
Associate Professor, Department of Criminal Law and Criminology, Faculty of Law, Shahid Beheshti
University, Tehran, Iran.

2. Seyed Poria Mousavi®P<
PhD Student in Criminal Law and Criminology, Faculty of Law, Shahid Beheshti University, Tehran,
Iran. (Corresponding Author: mousavi991@yahoo.com)

| Submit Date:2025/05/14 | Accept Date:2025/10/06

In addition to regulating the relations of individuals with each other, criminal procedure is responsible
for organizing the relations of the state with its subordinate institutions, on the one hand, and
controlling excessive power based on wisdom, prudence, tact, and rationality, on the other. Despite
significant mechanisms such as judicial and citizen oversight, the prediction of civil and criminal
responsibilities, etc., which criminal procedure laws have foreseen to curb the power-seeking of
governments, especially the agents of the criminal justice system; however, there are always glimpses
of the phenomenon of abuse of the criminal process. A process that is responsible for implementing
the rules and regulations of criminal procedure in an integrated, coherent, and organized manner so
that the real goals of justice, which are the establishment of order, security, equality, transparency,
etc., can be achieved. Thus, the question is what approach has the Iranian criminal justice system and
the judicial practice of other human rights institutions, especially the Strasbourg Court, taken towards
this phenomenon? And what examples can be imagined for it? Therefore, this article, through a
comparative study between Iranian law and the judicial practice of the European Court of Human
Rights, especially by examining the decisions issued by this Court and analyzing them, seeks to
examine, on the one hand, the causes and factors of the emergence of this phenomenon and, on the
other hand, the examples that emerge from it, and to reach the conclusion that to what extent the level
of respect for individual rights and freedoms is measured and how the systems under study respect
and value the balance between power and security with the individual rights and freedoms of citizens.
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1. Introduction

The criminal process is of great importance today, because it can protect the individual rights and
freedoms of citizens or give new life to society. The criminal process consists of numerous actors of
which the prosecutor as the person who initiates the prosecution, has a more important and additional
responsibility. Since the "prosecutor” has extensive powers according to the law, it is always possible
to abuse these powers for himself or for the benefit of the ruling political system. It is within this
framework that the abuse of the criminal process begins and can be expanded to all stages of this
process, including the trial and the execution of sentences.

2. Methodology

The origin of abuse of the criminal process goes back to the common law legal systems. In Iranian
law and criminal procedure, there are only a few examples of abuse of the criminal process; however,
in some countries, especially the United States and England, this concept is of great importance and in
some cases, legal and criminal lawsuits will be filed against it. So, in this research, a comparative
study has been conducted between Iranian law and the decisions/verdicts of the European Court of
Human Rights in order to eliminate the gaps and shortcomings of Iranian criminal law regarding this
phenomenon.

3. Results and Discussion

It is possible that there may be a single understanding between the concept of abuse of the criminal
process and crimes against judicial justice; because, in terms of the context, these two components are
very similar to each other; but, in fact, this is not the case. In crimes against judicial justice, citizens,
including the accused, the victim, witnesses and lawyers, commit crimes against the criminal justice
system; but, in the abuse of criminal activity, it is the actors of the criminal justice system, including
the prosecutor, the police and the judges who commit crimes against citizens. Such as the police
tampering with evidence of innocence and destroying them.

4. Conclusions

Generally, the legislator defines the dos and don’ts through criminalization and penalty setting the
wheels of the criminal justice system in motion; however, in recognizing the concept and instances of
abuse of the criminal process, judicial practice was the legislator’s guide and caused this concept to
take on a legal form. Despite this, the Iranian criminal justice system is still alien to this concept, so if
this component is not included in the set of criminal laws, the coherence of criminal procedure will be
at risk.
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