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Given that the pre-trial detention regime must strike a balance between the effectiveness of
punishment and the protection of personal liberty, examining the shortcomings and ambiguities in
existing laws, offering suggestions, and comparing legal provisions in Iranian law with French law to
identify successful precedents is undoubtedly beneficial. This study critically evaluates the level of
protection provided by law against deprivation of liberty and, using a descriptive-analytical method,
seeks to answer to what extent the substantive and procedural features of the law have been successful
in limiting cases of detention. Therefore, while examining the existing shortcomings in the laws and
comparing legal provisions in Iranian law with French law, suggestions are presented to identify
successful approaches. Ultimately, it is argued that in the realm of temporary detention, a review of
legal articles and increased oversight during the detention issuance phase is necessary.
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1. Introduction

Pretrial detention is one of the most fundamental measures affecting personal liberty rights,
implemented in most criminal justice systems worldwide. Its basis is justified by the need to protect
society from potential actions that the accused might commit while free. However, restricting
individual freedom requires clear frameworks, and detention represents a perfect example of
balancing punitive effectiveness with the protection of personal liberty.

This study analyzes pretrial detention through a comparative legal lens, examining both Iranian and
French criminal justice systems. Using a critical-logical perspective, it seeks to address several
questions: Given its applications, is pretrial detention truly the exceptional measure it is intended to be
under the law? What solutions can be proposed to optimize legal effectiveness while minimizing
violations of physical liberty rights? Furthermore, considering existing legal protections, is there
potential for legislative evolution to better protect individuals' personal liberty rights?

2. Methodology

This research employs a descriptive-analytical approach, comparing Iranian laws with French
criminal legislation through data collected from library resources and credible case study websites
examining recent cases.

3. Results and Discussion

In Iranian criminal law, the authority for pretrial detention decisions is largely delegated to
investigators and prosecutors, which compromises the principle of separation between prosecution
and judgment. In contrast, French law entrusts this crucial responsibility to a relatively independent
entity known as the Liberty and Detention Judge, significantly reducing the potential for error in this
domain. While the conditions for issuing detention orders share similarities between the two
countries, both criminal systems contain certain ambiguities. Both systems require that pretrial
detention must be justifiable based on legally defined criteria.

Regarding detention due to failure to post bail, both countries emphasize the importance of clearly
defined bail amounts and maintaining proportionality between the offense and bail amount. However,
France emphasizes greater utilization of supervisory systems, limiting the use of bail to specific cases.
Generally, France has adopted judicial supervision and pretrial detention as a last resort principle,
while Iranian laws have placed less emphasis on this approach.

4. Conclusions

Based on the findings of this study, one can argue that criminal procedure laws regarding pretrial
detention suffer from significant limitations that risk violating personal liberties and the presumption
of innocence. This is because competent authorities often resort to detention instead of alternative
measures. It is also necessary to note that unfortunately, criminal procedure regulations indicate that
pretrial detention is not truly an exceptional measure. Although despite the drawbacks of preventive
detention its abolition is not recommended, maintaining public security through restrictive measures
to prevent further crimes requires deeper control and supervision in this area.

The most appropriate action is to seek tools that can guarantee the implementation of judicial
measures without depriving individuals of their liberty. While not without flaws, French criminal law
has taken a more cautious approach in this regard. Only exceptionally, when judicial supervision
obligations or house arrest with electronic monitoring cannot achieve the legislator's intended
objectives, individuals may be placed under pretrial detention, and multiple obligations are
implemented to monitor the person under investigation. In our country's laws, it appears necessary to
strengthen alternative measures to limit pretrial detention and justify the inadequacy of such measures
before resorting to deprivation of liberty.
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