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Qawadi, or mediation in fornication, is one of the criminal acts classified by most jurists as a Hadd
crime, with a prescribed punishment of 75 lashes based on hadiths. This study is a Magasid-based
exploration of the foundations of this well-known view, focusing on justice as one of the key
objectives of Sharia. A justice-oriented reexamination of the evidence for Qawadi reveals that the
foundations for its classification as a Hadd crime face significant challenges. The diversity and
complexity that have emerged in the material and moral elements of this crime in contemporary times,
compared to its simple nature during the era of hadith revelation, have transformed it into a layered
and complex offense. The findings of this descriptive-analytical study indicate that justice, as
embodied in the principle of proportionality between crime and punishment, necessitates that Qawadi
be categorized as a Ta'zir crime. This reclassification would enhance judicial discretion in sentencing
and introduce greater legal flexibility in the execution of punishments, thereby ensuring more
effective realization of criminal justice.
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1. Introduction

The paper examines the jurisprudential foundations of categorizing Qiwadah (pandering) as a fixed
(Hudud) crime within Islamic law, particularly in Imami jurisprudence. Traditionally defined as
mediating in fornication, Qiwadah has been treated as a Hudud offense with a prescribed punishment
of 75 lashes. However, this classification faces significant challenges in contemporary contexts. The
crime's material and moral elements have evolved, reflecting complex and multi-layered dynamics
compared to its simplistic nature in the era of initial religious texts. The study focuses on justice, a
pivotal objective of Islamic law (Magasid al-sharia), as a critical lens to reevaluate the prevailing view
of Hudud categorization and its implications for achieving criminal justice.

2. Methodology

The research employs a descriptive-analytical approach to scrutinize traditional and contemporary
views on Qiwadah. It involves a systematic review of textual evidence, including Qur’anic verses,
Prophetic traditions (Ahadith), and juristic opinions, alongside critical analysis of the philosophical
underpinnings of crime and punishment in Islamic law. The methodology is designed to remain
faithful to the established principles of Imami jurisprudence while leveraging the objective of justice
as a supplementary interpretive tool.

3. Results and Discussion

Challenges to Fixed Punishments:The study identifies critical ambiguities and inconsistencies in
categorizing Qiwadah as a Hudud offense. The evidentiary foundations, particularly the traditions of
Abdullah bin Sinan, are scrutinized for their authenticity and relevance. The analysis reveals
weaknesses in both the chain of transmission (Sanad) and the interpretive framework, undermining
their conclusiveness as a basis for fixed punishments.

Diversity and Evolution in Crime Dynamics: The research underscores how Qiwadah has evolved into
a stratified and diverse offense in modern times. For example, the proliferation of digital platforms
facilitating mass-scale pandering illustrates the inadequacy of a singular, uniform punishment. This
diversification necessitates a flexible and adaptable penal framework, aligning with the principle of
proportionality between crime and punishment.

Justice as a Legal Paradigm:

Justice, embodied in the principle of proportionality, emerges as a decisive factor in
Reconceptualizing Qiwadah as a discretionary (Ta'zir) offense. The rigidity of fixed punishments
risks contravening this principle, especially in cases involving varying degrees of culpability and
harm. Transforming Qiwadah into a Ta'zir offense would empower judges with greater discretion,
allowing for penalties tailored to specific circumstances and offender profiles.

Legal and Social Implications:

The study highlights practical challenges arising from the fixed punishment framework, including its
limited deterrence in complex cases and its potential to undermine public confidence in the justice
system. By adopting a Ta'zir -based approach, Islamic jurisprudence could better accommodate
contemporary realities while remaining faithful to its ethical and legal traditions.

4. Conclusions

The findings challenge the traditional -classification of Qiwadah as a Hudud offense,
advocating instead for its inclusion within the realm of discretionary punishments Ta'zir
.This shift would enhance the adaptability and efficacy of Islamic penal law, ensuring that
punishments are commensurate with the severity and context of the offense. By granting
greater judicial discretion and flexibility, this approach aligns more closely with the
overarching objective of justice in Islamic law. The study concludes that integrating
Nagasid Al-sharia principles into jurisprudential reasoning not only resolves longstanding
ambiguities but also strengthens the coherence and applicability of Islamic legal rulings in
contemporary societies.
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