Criminal Law Research (vol. 15, No. 2, Serial 30, Fall(2024) Winter 2025) 1136

4.1 p0I: 10.22124/jol.2024.27485.2477
Research Article

University of Guilan  Iranian association of nenal law

Criminal law Research

A Biannual Journal
Vol . 15, No.2, Fall (2024) & Winter 2025(Serial 30)

Analysis of the Criteria for Distinguishing
Pardonable and Unpardonable Crimes

1. Morteza Vahedipour-Dahraie,
PhD student of Criminal Law and Criminology, Islamic Azad University, Lahijan branch, Lahijan,
Iran.

2. Mohamad Nazarinejad, <
PhD in Criminal Law and Criminology (Corresponding Author: m.nazarinejad@gmail.com)

3. Janahmad Aghaie,
Assistant Professor, Department of Law, Islamic Azad University, Bandar Anzali Branch, Bandar
Anzali, Iran

4. Abbas Taghvaie,
Assistant Professor of Theology and Islamic Studies, Islamic Azad University, Lahijan Branch,
Lahijan, Iran.

| Submit Date:2024/05/17 | Accept Date:2024/08/25

The distinction between pardonable and unpardonable crimes is an important issue in criminal law.
This separation significantly affects the rights of society and citizens. This creates tension, as
upholding one's rights may come at the expense of another. Moreover, this distinction varies across
time, place, and philosophies of criminal justice. Fundamentally, clear and consistently applied
criteria are essential for a fair and effective legal system. Iran's legal system, especially in the post-
revolution era, exemplifies this challenge. Segregation of crimes has undergone many changes in the
last four decades but remains unstable. This instability is caused by the continuous non-application of
standards or, in some cases, complete disregard for them. In this article, we examine the criteria used
to distinguish between pardonable and unpardonable crimes, analyze their justification, and examine
their impact on the rights of society and individuals.
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1. Introduction

Early societies, lacking formal governments and the concept of public order, viewed crime primarily
as a violation of individual rights. Offenders were accountable solely to the victim or their kin.
However, with the rise of organized societies and the need for public order, the focus shifted from
private wrongs to maintaining social order. While some crimes still directly harm individuals, the
primary concern became the disruption of societal harmony.

This shift doesn't diminish the impact of crime on individuals. However, recognizing the variability in
harm caused by different crimes led many legal systems to establish a distinction between offenses
against the state and offenses against individuals. Pardonable offenses, typically those causing less
societal disruption and primarily harming individuals, can potentially be resolved through
reconciliation between the victim and offender. In contrast, unpardonable offenses considered more
harmful to society, are typically prosecuted by the state.

To differentiate between pardonable and unpardonable offenses, legal systems consider various
criteria. The multifaceted nature of crime necessitates a multi-faceted approach. Legislators must
weigh various factors to achieve a just and logical categorization. These criteria can be broadly
categorized into customary and religious influences. Examining these criteria will reveal the specific
factors used to classify offenses as pardonable or unpardonable.

2. Methodology

This study employs a descriptive-analytical approach. This method involves a thorough examination
and analysis of existing literature on the topic. The primary sources include: Criminal Science Texts:
Books and articles related to criminal law and the concept of pardonable and unpardonable crimes;
Islamic Penal Code Articles: Relevant articles from the Islamic Penal Code about the categorization
of crimes; Additional Legal Resources (if applicable): Specify other laws or legal materials related to
pardonable and unpardonable offenses (e.g., civil codes, regional laws).

3. Results and Discussion

The core function of criminal law is to maintain public order. However, not all crimes disrupt public
order to the same degree. This creates a challenge in distinguishing between crimes that primarily
violate societal rights and those that primarily harm individuals.

On one hand, any crime signifies a break in the law, making the perpetrator a violator of societal
norms. On the other hand, some crimes directly target specific victims, causing them harm without
necessarily disrupting public order.

In many cases, the law prioritizes public order by classifying even these individual-focused crimes as
unpardonable. This prioritization stems from the notion that prosecuting such offenses serves the
greater good of maintaining social stability. The government, therefore, assumes the responsibility for
pursuing justice in these cases, regardless of the victim's wishes.

Crimes can cause harm to property, reputation, or physical well-being. In situations where the private
aspect (harm to the victim) outweighs the public aspect (disruption of order), the law might allow the
victim to decide whether or not to pursue prosecution. In such cases, the victim's request for
compensation becomes a key factor.

To distinguish between pardonable and unpardonable offenses, legal systems often consider a
combination of customary and religious (Sharia) criteria.

Customary Criteria: Derived from legal principles and legislative intent, these criteria are generally
adaptable to evolving social norms. This allows legal systems to reflect changing societal values.
Sharia Criteria: These criteria, based on religious principles, are considered immutable. While they
might not be directly applicable in all legal systems due to their inherent rigidity, they can still
provide valuable insights into historical and religious perspectives on crime categorization.

The criminal act typically involves the offender, the victim, and society as a whole. Based on these
elements, customary criteria can be further categorized: Offender-Related Criteria: These criteria
consider factors like the offender's intent, prior criminal history, and the severity of the act; Victim-
Related Criteria: These criteria consider the impact on the victim, including the type of harm suffered
and their desire for prosecution; Society-Related Criteria: These criteria examine the broader societal
impact of the crime, focusing on aspects like potential for public unrest or the need for deterrence;
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Reaction and Punishment Criteria: This category considers the appropriate response to the crime,
including the type and severity of punishment.

Achieving a proper distinction between pardonable and unpardonable crimes requires considering all
relevant criteria within each category. Focusing on a limited set of criteria can lead to inconsistent and
ineffective criminal policies.

The 2019 amendment to Article 104 of the Islamic Penal Code exemplifies the challenges of
incomplete analysis. By solely focusing on decriminalization as a criterion, the amendment potentially
overextended the scope of pardonable offenses. This resulted in legislative instability as the law was
revised again within a short period. The lack of a principled application of all relevant criteria likely
contributed to this legislative back-and-forth.

Distinguishing pardonable from unpardonable crimes involves a delicate balancing act between public
and private interests. A comprehensive and adaptable framework that considers various customary
and potentially religious criteria is essential for achieving a just and effective criminal justice system.

4. Conclusions

The distinction between pardonable and unpardonable crimes, like other legal concepts, requires a
strong foundation of principles and standards. These principles, derived from criteria for determining
forgivability, serve as the guiding light for legislators in crafting effective criminal codes. However,
it's crucial to recognize that each criterion contributes a unique perspective. No single criterion is
sufficient for accurate categorization.

To achieve a just and logical separation of pardonable and unpardonable offenses, legal systems must
employ a comprehensive framework that considers all relevant criteria. This framework should
evaluate each crime through multiple lenses, such as the offender's intent, the victim's impact, and the
potential societal consequences.

Failure to consider all relevant criteria can lead to instability and inconsistencies in criminal law. The
example you provided, where legislators focused solely on decriminalization as a criterion, highlights
the challenges of incomplete analysis. Such a narrow focus can result in unintended consequences and
the need for frequent legislative revisio
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